DOCKET FILE COPY ORIGINAL ORIGINAL

Before the RECE ’ VE D

FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554 OCT -2 2000

VERAL COMMUNCATIONS Commigsio
In the Matter of OFFICE OF TE Sechemyy
Federal-State Joint Board on
Universal Service:
Promoting Deployment and
Subscribership in Unserved
And Underserved Areas, Including
Tribal and Insular Areas

CC Docket No. 96-45

N Nt Nt gt N’ Nwt” Nt e’

OPPOSITION OF THE SOUTH DAKOTA INDEPENDENT
TELEPHONE COALITION

The South Dakota Independent Telephone Coalition (SDITC) hereby opposes the

Petition for Reconsideration of the Twelfth Report and Order," filed by Western Wireless

Corporation (Western Wireless). Specifically, SDITC opposes Western Wireless’ request that
the Commission adopt a standard for exerting federal jurisdiction to designate eligible
telecommunications carriers (ETCs) that propose to offer service on tribal lands.

In its Petition, Western Wireless asks the Commission to adopt a standard that any carrier
filing an ETC petition proposing to offer service directed to tribal lands is not subject to the
jurisdiction of a state commission. Western Wireless argues that a carrier should meet the
“directed to tribal lands” standard if 1) the carrier secures an agreement with the relevant tribe or
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procures some other indication of tribal support for the carrier’s provision of service on the
reservation; 2) the carrier’s 214(e)(6) petition proposes to provide universal service that is
targeted to the reservation; and 3) the carrier certifies that it will use high cost funding solely to
support universal service on the reservation.” With respect to part 2) of the standard, Western
Wireless proposes that a carrier that meets any one of the following requirements would be
considered to propose or provide service targeted to the reservation:

1) the service is geographically targeted exclusively or primarily to tribal lands; or

2) there are features of the service that the carrier offers to the tribe that distinguish it
from services the carrier offers elsewhere; or

3) the applicant has a special organizational structure designed for service to the tribal
area; or

4) the applicant will serve tribal lands and is a commercial mobile radio service
provider.’

Western Wireless argues that the Commission has legal authority for adoption of the
above standard under Section 214(e)(6) and its general trust relationship and commitment to
work with federally recognized Indian Tribes to ensure adequate access to communications
services.* Western Wireless also argues that the proposed standard balances the state’s interest
in regulating service against the tribe’s interest in its own sovereignty’ and that contracts entered

with Indians to provide on-reservation services are outside state jurisdiction.® Last, Western
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Wireless asserts that states have very little interest in regulating universal service targeted to
tribal lands.”

Western Wireless’ Petition should be rejected in its entirety. As an initial matter,
Western Wireless appears to use the words “tribal lands” and “reservation” interchangeably.
However, the Commission’s definition of tribal lands is much broader as it includes areas that
are not reservations, but have been designated as “near reservation.” ‘“Near reservation” is

defined as “areas or communities adjacent or contiguous to reservations which are designated by

the [Bureau of Indian Affairs] Commissioner ... as locales appropriate for the extension of
financial assistance and/or social services...”.® Unlike reservations, near reservation areas are
not subject to treaties, federal Indian law and tribal sovereignty. Thus, under Western Wireless’
proposed standard, the Commission would usurp state commission authority to designate ETCs
not only on reservations, but on non-reservation lands as well.

In addition, Western Wireless is simply wrong that the Commission has clear legal
authority to adopt its proposed standard. For example, contrary to Western Wireless’ argument,
the Commission cannot rely on Section 214(e)(6) as the basis to exert primary authority over
ETC designations for all service providers serving reservations or tribal lands. Originally,
Section 214(e) authorized state commissions alone to designate ETCs. The Commission had no
ETC authority. Section 214(e)(6) was only added to resolve those situations where the state
commission did not have jurisdiction. It does not in any way give the Commission primary
authority to designate ETCs on reservations, much less non-reservation tribal lands. Thus, there

is no indication in the plain language of the statute that the Commission has any special authority
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to designate ETCs on reservations or tribal lands pursuant to Section 214(e)(6), as argued by
Western Wireless.

In addition, because Western Wireless’ proposed standard would apply to “tribal lands,”
which include non-reservation lands, there can be no serious contention that state commission
jurisdiction does not extend to such lands or that the states’ interests are diminished with respect
to such lands. Even with respect to reservations, it is not the case that states do not have an
interest in the communications services provided there. On the contrary, the South Dakota
Supreme Court found that the South Dakota Public Utilities Commission (PUC) had jurisdiction
over a carrier providing service on a reservation; specifically, that the state commission had
jurisdiction over the sale of an on-reservation portion of the Timber Lake Exchange.” The Court
also rejected the arguments that by regulating the sale of the exchange on the reservation, the
PUC infringed on the tribe’s exercise of self-government and that because the tribe had entered a
consensual agreement with the carrier, the tribe had jurisdiction over the sale. Accordingly, at
least with respect to South Dakota, there is no basis for the Commission to find that it has clear

legal authority to adopt the Western Wireless standard.
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Based on the foregoing, SDITC urges the FCC to reject the Petition for Reconsideration
filed by Western Wireless in its entirety.
Respectfully submitted,
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